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Pala /)Singh No written statement was filed and no prima facie
Shrimati  ©ase was made out in such an application which

Ram Kaur could form the basis of adjudication between

parties. To merely say that the husband is unable

to pay is not a sufficient plea in a bar to an appli-

cation for arrest in execution of an order made

under section 488. As a matter of fact the order of

the learned Additional Sessions Judge itself shows

that the present petitioner, the husband, possesses

at least 40 ghumaons of land, although it is stated

that the land is barani and yields no income. No

affidavit was filed before the Magistrate, nor has

it been filed here to show as to what the income of -
40 ghumaons in Muktsar Tahsil is, and I have no

reason to doubt that when the Magistrate made the

original order of payment of Rs. 35 a month as

maintenance it must have been done objectively

and not as a result of subjective determination.

In my opinion no reason has been shown as

~to why the order of the Magistrate should not be
carried out but in the circumstances I think it
would be proper that I should allow to the peti-

tioner three months’ time in which to make the

payment and if it is not so made it will be open to

the Magistrate to send the present petitioner to

such a term of imprisonment as he thinks proper

but it should not exceed a period of six months in

the aggregate.

Kapur, J.
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Creditor under section 10 of the Act long after ‘the 15th
September, 1949—Whether the displaced creditor entitled
to the benefit of section 36 of the Act to get over the bar
of limitation. '

Held, that cases which fall within section 4 of Act
XLVIH of 1948 are dealt with in clause (a) of section 8.
In these cases limitation was extended until the amending
Act expired, and to these cases section 36(a) clearly ap-
plies. Then there are cases which do not fall under sec-
tion 4, to these section 8(b) of the amended Act applies.
The limitation in respect of these cases was extended only
if the claim became barred by time after the amending
Act, that ‘is, after the 18th of December, 1950. In the pre-
sent case, both the creditor and the debtor are displaced
persons and therefore the suit on the basis of a promissory-
note could not have been filed in accordance with the pro-
visions of section 4, and that being so, section 8(a) would
not apply. Section 8(b) does not apply because the claim be-
came barred before the amending Act came into force. The
net result therefore is that the period of limitation was not
extended by Act XLVII of 1948 as amended by Act LXVIII
of 1950. Section 36(a) of Act LXX of 1951 in consequence
does not apply to the case and the Tribunal was right in
holding that the appellant’s claim was barred by time.

- First Appeal from the order of Shri Girdhar Kishan
Bhatnagar, Tribunal, Sub-Judge, Ist Class, Delhi, dated the
8th December, 1953, dismissing the application.

J. L. Buatma, for Appellant.
MoHaN SivcH, for Respondent..
JUDGMENT
B KHQS'LIA',_VJ.' ‘The only question for my decision
in this appeal is whether the appellant’s applica-
tion under section 10 of the Displaced Persons

(Debts Adjustment) Act, LXX of 1951, was barred
by time.

The appellanf’s ciaim_ was based on a promis-
sory note executed at Rawalpindi on the 16th of
September, 1946. - The. limitation for bringing a

Khosla, J.
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Smt. Vi?anwati suit on the basis of the promissory-note therefore
Gulab v. Singh expired on the 15th of September 1949. The

—-—  appellant, however, claimed the benefit of section -
Khosla, J. 36(a) of the Act which is in the following terms:—

“36. Extension of period of limitation.—
Notwithstanding anything contained in
the Indian Limitation Act, 1908 (IX of
1908), or in any special or local law or
in any agreement,—

(a) any suit or other legal proceeding in-
respect whereof the period of limi-
tation was extended by section 8
of the Displaced Persons (Institu-
tion of Suits) Act, 1948 (XLVII of
1948), and

Section 8 of the previous Act to which refe-
rence has been made was amended by Act LXVIII
of 1950. The amended section reads as follows:—

“8. Extension of period of limitation.—
Notwithstanding anything contained in
section 3 of the Indian Limitation Act,
1908 (IX of 1908) or in any special or
local law, any suit or other legal pro-
ceeding by a displaced person-—

(a) where such suit or other legal proceed-
ing is instituted in pursuance of sec-
tion 4 and the period of Iimitation
expires or has expired on or after the
14th day of August, 1947, or

(b) where suit or other legal proceed-
ing is instituted otherwise than in
pursuance of section 4 in respect of a
cause of action which arises or has
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arisen in a place now situate withinSmt. Viranwati
the territories of Pakistan and the . . . % .. .
period of limitation expires after the Gulab Smgh
commencement of the Displaced Per- Khosla, J..
sons (Institution of Suits and Legal
Proceedings) Amendment Act, 1950.

may be instituted at any time before
the date of expiry of this Act.”

Section 4 of the Act to which reference has
been made is in the following terms:—

4, Institution of suits by displaced per-
sons.—Notwithstanding anything con-
tained in section 20 of the Code of
Civil Procedure, 1908 (V of 1908), or in
any other law relating to the local limits
of the jurisdiction of Courts or in any
agreement to the contrary, a displaced
person may institute a suit in a Court
within the local limits of whose juris-
diction he or the defendant or any of
the defendants, where there are more
than one at the time of the commence-
ment of the suit, actually and volun-
tarily resides, or carries on business, or
personally works for gain, if —

(i) the defendant, or where there are more
than one, each of the defendants, ac-
tually and voluntarily resides or carries
on business, or personally works for
gain in India and is not a displaced per-
son;

(i1) the cause of action, wholly or in part,
arises or has arisen in a place now
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S . . N . .
n;t.Vltfanwatx | situate within the territories of Pakis-
Gulab  Singh tan;

(iii) the Court in which the suit is institut-
ed is otherwise competent to try it;
and

(iv) the suit does not relate to immovable
property.”

Thus two positions arise. Cases which fall
within section 4 of Act XLVII of 1948, are dealt
with in clause (a) of section 8. In these cases limi-
tation was extended until the amending Act ex-
pired, and to these cases section 36(a) clearly ap-
plies. Then there are cases which do not fall un-
der section 4. To these section 8(b) of the amend-
ed Act applies. The limitation in respect of these
cases was extended only if the claim became
barred by time after the amending Act, that is,
after the 18th of December, 1950.

‘The simple position therefore is this that if
the appellant’s claim is covered by section 4 of
Act XLVII of 1948, her application was within
time because to claims of this type section 36(a) of
Act \LXX of 1951, applies. But if her claim was
not within section 4 of the old Act, then section
36(a) would not apply and her claim must be held
barred by time because it was barred before the
amending Act was promulgated, the date of pro-
mulgation being the 18th of December 1950, and
the date on which the claim on the basis of the
promissory note became barred by time being the
15th of September 1949.
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Section 4 of Act XLVII of 1948 deals with the Smt. Viranwati
question of jurisdiction. There are four types of v .
cases, namely— Gulab  Singh

(a) suits or claims by displaced persons Khosla, J.
against displaced persons;

(b) suits by displaced persons against non-
displaced persons ;

(c) suits by non-displaced persons against
non-displaced persons ; and

(d) suits by non-displaced persons against
displaced persons.

We are not here concerned with category (¢) be-
cause the legislation under consideration does not
deal with such matters. Of the first two types (b)
alone falls under section 4 because then only are
the four conditions laid down in this section satis-
fied. If the suit is against a displaced person sec-
tion 4 will not apply, for then the forum is to be de-
termined by the provisions of the Civil Procedure
Code. 1In the present case both the creditor and
the debtor are displaced persons and therefore the
suit on the basis of a promissory-note could not
have been filed in accordance with the provisions
of section 4, and that being so, section 8(a) would
not apply. Section 8(b) does not apply because
the claim became barred before the amending Act
came into force. The net result therefore is that
the period of limitation was not extended by Act
XLVII of 1948 as amended by Act LXVIII of 1950.
Section 36(a) of Act LXX of 1951 in consequence
does not apply to the case and the Tribunal was
right in holding that the appellant’s claim was
barred by time.

I, therefore, dismiss this appeal, but in the
circumstances make® no orders as to costs.



